REPORT TO: Standards Committee

DATE: 24 January 2008
REPORTING OFFICER: Council Solicitor
Anthony Winship
SUBJECT: Response to Consultation on Orders and

Regulations relating to the Conduct of Local
Authority Members in England
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3.0

3.1

3.2

PURPOSE OF REPORT

To consider the DCLG Consultation Paper ‘Orders and Regulations
Relating to the Conduct of Local Authority Members in England’ and to
agree the formal response.

RECOMMENDATIONS

That the Council Solicitor (Monitoring Officer) be authorised to respond
to the Consultation Paper as set out in this report, subject to any further
comments or amendments which may be made by the Committee

BACKGROUND INFORMATION

Part 10 of the Local Government and Public Involvement in Health Act
2007 amended the Local Government Act 2000 to provide for a revised
ethical conduct regime for local government based on the principle of
proportionate decision-making on conduct issues by local authorities.

The Department for Communities and Local Government (DCLG) has
issued a Consultation Paper entitled ‘Consultation on Orders and
Regulations Relating to the Conduct of Local Authority Members in
England’ on the detailed arrangements for putting into effect the orders
and regulations to provide a revised more locally-based ethical regime.
The consultation paper covers arrangements for:

=  The operation of Standards Committees’ powers to make initial
assessments of misconduct allegations.
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4.0

=  The operation of other functions by Standards Committees and
the Adjudication Panel in issuing penalties and sanctions.

=  The operation of the Standards Board’s revised strategic role to
provide supervision, support and guidance for the regime.

= Other matters, such as the rules on the granting of dispensations,
the granting of exemptions of posts from political restrictions and
the pay of local authority political assistants.

The Consultation Paper (attached at Annex‘1’) poses sixteen questions
on which the DCLG would welcome comments. Set out below in
paragraph 5 of this report is a view on each of these questions, which
the Committee may wish to either adopt or take as the starting point for
discussion.

INTRODUCTION

The Local Government and Public Involvement in Health Act 2007
introduces the framework for significant changes to the process of
handling standards allegations against members of local authorities.
These changes include the devolution of the handling of such
allegations from the Standards Board for England to individual local
authorities’ Standards Committees. The Department for Communities
and Local Government is now consulting on a number of issues
relating to the implementation of these changes, seeking views on
specific proposals, as set out below, by 15" February 2008.

The Department’s intention is to implement the changes from 1% April
2008. However, whilst the issues which are the subject of this
consultation are important, there remain a substantial number of other
matters and much detail which will need to be resolved by the final
Regulations and Guidance, and it is equally important that sufficient
time is allowed for proper consultation on the draft statutory
instruments and draft guidance. Given that a statutory instrument has
to be laid before Parliament for at least 6 weeks before it takes effect,
the proposed implementation date of 1% April 2008 leaves only one
week for any issues raised in response to this consultation to be taken
into account in the drafting of the statutory instruments, let alone
consultation on the draft regulations and draft guidance. Further, as the
proposed changes will require the recruitment of additional
Independent Co-opted Members to Standards Committees, which
many authorities undertake through a public advertisement and
appointment procedure, many authorities will not be in a position to
undertake these new functions from 1% April. Experience of past
changes to the system, and particularly changes to the Code of
Conduct, underline how important it is to get these changes right first
time, with the benefit of full consultation, rather than to rush half-
considered changes into effect.
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5.0

5.1

At the same time, there is a need for changes to the Code of Conduct
itself, amongst other things to pick up infelicities in the present Code, to
deal with Ward Councillor decision-making and to reconcile the Code
and the new Act on the application of the Code to private life. No
proposals for such changes have yet emerged for consultation. It would
be sensible to introduce the changes to the Code at the same time as
changes to the system for enforcing the Code. Accordingly, the
proposed implementation date of 1% Aprii 2008 now appears
unrealistic.

The experience of the pilot exercises and the role-plays is that the
implementation of “local first sieve” will require local authorities to
undertake a considerable amount of additional work. They will now
receive and need to process more allegations, as currently many are
filtered out by the Standards Board for England or found on
investigation to be unjustified, and each of these will require to be read
and reported to the Referrals Sub-Committee by the Monitoring Officer.
They will require larger Standards Committees with more meetings in
order to undertake the initial assessment process. And it is clear that
these changes will lead to a significant increase in the number of
matters going to investigation. This will require substantial resources,
over and above the current costs incurred by the Standards Board for
England in undertaking this task.

REPORT
Responses to specific consultation issues:

The specific issues on which the Department are seeking views are as
follows:

Standards Committee Members and Initial Assessment

Q1. Does our proposal to prohibit a member who has been
involved in a decision on the assessment of an allegation from
reviewing any subsequent request to review that decision to take
no action (but for such a member not to be prohibited necessarily
from taking part in any subsequent determination hearing),
provide an appropriate balance between the need to avoid
conflicts of interest and ensure a proportionate approach? Would
a requirement to perform the functions of initial assessment,
review of a decision to take no action, and subsequent hearing, by
sub-committees be workable?
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A1. It is clear that the 2007 Act anticipates that different members
will be required to undertake the initial assessment and the review
functions. The less certain issue is really about whether different
members are required to undertake any hearing on a matter. Whilst the
2007 Act is silent on the issue, our view is that a member against
whom an allegation has been made is likely to feel unfairly prejudiced if
the same members were to conduct a hearing on a matter where those
same members had previously seen the original allegation, with no
counter-evidence, and taken a decision that it appeared to show a
breach of the Code of Conduct and merited investigation. For this
reason, we are clear that the new system as set out in the 2007 Act will
require that no single member be involved in more than one stage of
the process, whether that be the initial assessment, the review or the
hearing.

Having got to that position, the next question is how that is to be
achieved. It is theoretically possible that each stage be conducted by
the full Standards Committee, but that by some process particular
members fail to attend at the various stages, so avoiding any member’s
involvement in more than one stage. However, strictly, under such a
procedure each member would still be entitled to attend at each stage.
As a result, the only practical procedure would be to arrange for each
separate stage to be conducted by a separate Sub-Committee of the
Standards Committee, each with different membership. We note that in
Q7, below, the Department tacitly accepts the need for a minimum of 3
Independent Co-opted Members on the Standards Committee, in other
words accepts that the hearing process will have to be conducted by a
separate Sub-Committee.

In the light of the above, the question as to whether authorities can
resource 3 such separate Sub-Committees is irrelevant, as that is what
they will have to do as a result of the system set out in the 2007 Act. It
does mean a very substantial increase in the number of members,
including Independent Co-opted Members, of Standards Committees,
and this is an additional cost, rather than a cost transferred from the
Standards Board for England, which will have serious resource
implications for local authorities

5.2 Members of more than one authority — parallel complaint
procedures

Q2. Where an allegation is made to more than one standards
committee, is it appropriate for decisions on which standards
committee should deal with it to be a matter for agreement
between standards committees? Do you agree that it is neither
necessary nor desirable to provide for any adjudication role for
the Standards Board?
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5.3

A2. We agree that, whilst a single act of a member may lead to
allegations of misconduct being made to two or more authorities of
which the individual is a member, it would be inappropriate to require
that those authorities secure that these allegations are to be handled
by a single authority, or by some other specified joint arrangement.
Specifically, we agree that a single action by a member may have
different implications in the different authorities, possibly because the
two authorities have different Codes of Conduct, or because the action
was more serious for one authority as it was a breach of a regulatory
function for which that particular authority was responsible. It must
therefore be for the separate authorities to decide whether an individual
matter would be appropriate for joint treatment in any respect.
However, it would be helpful if the Standards Board for England could
be asked to facilitate joint treatment where authorities are unable to
reach agreement between themselves.

The mechanisms available for achieving such joint working would be
either a joint working agreement between the respective authorities
under Section 189 (to which we refer in more detail below, but which
may not enable a voluntary transfer of part only of an authority’s
functions and so may not be appropriate for this purpose, but for which
the Standards Board for England could usefully procure a model, thus
enabling such case-specific joint working to be set up at very short
notice for a particular case, if that is legally possible) or by a direction
of the Standards Board for England under Section 57D(1) transferring
a function to a consenting authority (which is unlikely to be available at
short notice on a case-by-case basis, as it might have to deal with
issues such as the establishment and composition of a joint Sub-
Committee for the case) or that where each authority has decided that
the matter shall be investigated, for the two Monitoring Officers agree
to appoint the same Investigating Officer to conduct a joint
investigation, although this may as yet have to result in two separate
reports, one for each authority. In practice, unless a direction could be
made during the time taken by the investigation to enable a joint
hearing before a joint Sub-Committee, it might still be possible for the
Hearings Sub-Committees of the two authorities to conduct parallel
hearings, in the same room at the same time, merely separating in
order to consider their decisions on each element of the complaint
which was relevant to their own authority.

Guidance on timescale for making initial assessment decisions

Q3. Are you content with our proposal that the timescale for
making initial decisions should be a matter for guidance by the
Standards Board, rather than for the imposition of a statutory time
limit?
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A3. There should be no imposition of a statutory time limit in making
initial decisions. Bearing in mind that under the current statutory
agenda dispatch rules the Agenda would have to be sent out 5 clear
days before the meeting, this would leave only 13 days to prepare any
necessary papers for members if the 20 days mooted in the
consultation paper is put forward as the appropriate timescale.
Although the statutory rules as to circulation of documents may be
eased, it will still be important that members have sufficient time to
read the papers, and many councils have their own standing order
requirements as to the agenda dispatch timetable.

Any guidance issued by the Standards Board should have regard to
the practicalities of convening member meetings and the availability of
members, as well as to the potential workload issues if there is a
sudden increase in the volume or complexity of complaints.

Requirement for a Standards Committee to provide a written
summary of an allegation to the subject of the allegation

Q4. Do you agree that the sort of circumstances we have
identified would justify a standards committee being relieved of
the obligation to provide a summary of the allegation at the time
the initial assessment is made? Are there any other
circumstances which you think would also justify the withholding
of information? Do you agree that in a case where the summary
has been withheld the obligation to provide it should arise at the
point where the monitoring officer or ethical standards officer is
of the view that a sufficient investigation has been undertaken?

A4. Before going on to consider the merits of what is proposed by
the Department, we must comment that it is contrary to the apparent
intention of Parliament which, by placing the requirement on the
Standards Committee to inform the member of the allegation in Section
57C(2), before the requirement in Section 57C(c) for the Committee to
determine whether to take any action on the allegation, appears to
have intended that the member should be informed before such initial
assessment is undertaken. However, this is inconsistent with the fact
that the duty to inform is placed on the Committee, which is not
covered by Section 101 of the Local Government Act 1972 and
accordingly has no ability to delegate the function of informing the
member to an officer. As a result, strictly, the Committee would have to
take this decision by resolution at a meeting, which, given the proposed
guideline time for the initial assessment, would almost certainly be the
meeting at which the initial assessment is undertaken. In practice, we
are sure that officers will undertake this task, but we have to remark on
the inadequacy of the legislation in this respect.
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We recognise that this issue of prior notification has been one of
considerable controversy, with members against whom allegations
have been made being very concerned that the first they learn of an
allegation should be after a decision has been taken to investigate, or
not to investigate, that allegation. The member concerned cannot
reasonably have any input into the initial assessment, because of the
time available, because you cannot reasonably conduct an
investigation as to whether to investigate, and because he/she will
have a prejudicial interest in the matter. Prior notification does raise the
potential for a member to apply, or seek to apply, undue influence to
members of the Committee to secure that no investigation is
undertaken. However, we consider that the ideal would be for the Act
to be amended to enable the function of prior notification to be
delegated to an officer, and for guidance to recommend that such prior
notification be sent to the member at the same time as the report in
respect of the initial assessment of the particular allegation is sent to
the members of the appropriate Committee or Sub-Committee. If no
legislative amendment is available, we appreciate that prior notification
to the member concerned is not necessary for justice, but that if
Committees are to go against the apparent intention of Parliament by
not giving prior notification to the member, it must be on the basis of
clear guidance from the Standards Board for England.

We consider that it would be helpful if the Standards Board for England
provided guidance on the information which should normally be
contained in such a summary of the allegation for the purpose of
notifying the member of the allegation.

At the other end of the spectrum, it is clear that a fair hearing cannot be
conducted unless the member has previously been supplied with a
copy of the investigating officer’s report, and that it is standard practice
for the member to have been asked to comment on a draft
investigating officer’'s report. It is also hard to see how a
comprehensive investigation can be undertaken without making
enquiry of the member, which will reveal the fact of the allegation.
Accordingly, we can see no case for deferring such notification beyond
at the latest the completion of any investigation.

However, we do accept that there may very occasionally be instances
where there is a risk of intimidation, or attempted intimidation, of
witnesses. For this reason, we understand the Department’s
suggestion that such notification might in exceptional cases be
deferred, though it would be hard to justify such deferral once those
witnesses had been interviewed and made written witness statements.
We consider that, whilst such a deferral facility may be useful, but it
should only be used on the specific instruction of the Committee at the
time of the initial assessment or review.
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5.5

We also note that an authority would be unlikely to be able to resist a
request for data subject access by the member against whom the
allegation is made, under the Data Protection Act, as allegations of
breach of the Code of Conduct would not come within the exemptions
for prevention of crime. However, the time-limits for responding to a
DPA request do mean that the authority would not have to disclose this
information before the Committee had undertaken its initial
assessment. Freedom of Information request by third parties could
probably be resisted in terms of protecting the effective discharge of
public affairs.

References to Monitoring Officers — procedure for referring
allegations back to a Standards Committee

Q5. Do you agree that circumstances should be prescribed, as we
have proposed, in which the monitoring officer will refer a case
back to the standards committee?

A5. We agree that it is important that as far as practicable the
complainant and the member against whom the allegation has been
made should be kept informed of how the allegation is being handled,
and what stage in the process has been reached. The transfer of
responsibility for handling an allegation from the Standards Board for
England to the local authority, or from one local authority to another,
are clearly key stages which should be notified to the complainant and
to the member.

We are confused by the reference to a decision by the Monitoring
Officer under section 57A to refer a matter back to the Standards
Committee, as there does not appear to be provision for this in Section
57A, and suspect that this may have been intended to be a reference
to section 66(2)(f) of the 2000 Act..

We agree that a Standards Committee should have the ability to refer
an allegation to the Monitoring Officer for action short of a formal
investigation, for example for training or mediation.

We are concerned that the 2007 Act makes no express provision for
local resolution of allegations, and we would encourage the Standards
Board for England to issue guidance on how this may be achieved in
appropriate cases. Not all cases are susceptible to local resolution, but
given the cost of formal investigations and hearings, it clearly makes
sense to seek amicable local resolution where possible. For example, it
may be possible for a Monitoring Officer on receipt of an allegation to
suggest to the member concerned that his/her conduct may not have
been appropriate and that he/she may wish to consider making an
apology to the complainant, and to see whether the complainant would
be satisfied by such an apology. Where that was the case, the
Monitoring Officer might be able to report to the Committee at initial
assessment stage and advise that the member has apologised and
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that the complainant no longer wishes the complaint to proceed, in
which case the Committee may feel able to decide that the allegation
no longer merits investigation. However, this would be a pragmatic
solution which finds no support in the 207 Act, and it would be very
helpful if the Standards Board for England were to endorse such a role
for Monitoring Officers.

We agree with the principle that the Monitoring Officer should be able
to refer a matter back to the Standards Committee where the
circumstances have significantly altered since the Standards
Committee took the decision that the matter merited investigation.
However, we are not convinced that the discovery of further potential
misconduct comes within this category. Specifically, the Standards
Committee’s remit under the 2007 Act is limited to the circumstance
where there is a written allegation of misconduct, and the Monitoring
Officer’s remit is then limited to investigation of the matter as referred
by the Committee. As a result, the Standards Committee will have no
remit in relation to the further misconduct unless a written allegation is
made in respect of if, and there is not provision for the Investigating
Officer, unlike and Ethical Standards Officer, to widen the scope of
his/her investigation. Perhaps the only available curse would be for the
Standards Committee then to request the Standards Board for England
to take responsibility for the existing matter and at the same time to
secure that a further written allegation is made in respect of the further
apparent misconduct and also refer that matter to the Standards Board
for England. Please see below our comments on the handling of
multiple allegations.

Where such reference back is made, it is a significant step which would
normally justify notification to the complainant and to the member
concerned, but it is worth noting that such notification would arise prior
to consideration by the Committee, and so would be a departure from
the pattern set in respect of notification on the initial complaint.

5.6 Proposal to increase the maximum sanction available to
Standards Committees

Q6. Are you in favour of an increase in the maximum sanction the
standards committee can impose? If so, are you content that the
maximum sanction should increase from three months to six
months suspension or partial suspension from office?

A6. We agree that an increase in the maximum local sanction is
required if more cases are to be handled locally. We consider that the
proposal for a maximum 6 months suspension at local level is actually
a very modest increase and we would like to see an increase to a
maximum of 9 months suspension. We note that the maximum local
sanction in Wales has been 6 months for the past 6 years and this
does not seem to have caused any problems.
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5.7

5.8

Composition of a Standards Committee and Sub-Committees of
Standards Committees

Q7. Do you have any views on the practicability of requiring that
the chairs of all sub-committees discharging the assessment,
review and hearing functions should be independent, which is
likely to mean that there would need to be at least three
independent chairs for each standards committee? Would it be
consistent with robust decision-making if one or more of the sub-
committee chairs were not independent?

A7. We agree that the Chairs of all Sub-Committees should be
Independent Co-opted Members. Indeed there is a much stronger
argument for the independence of Chairs of Sub-Committees handling
individual cases, rather than for the main Standards Committee which
has more responsibility for policy and resources.

We note the reference to three independent chairs, which appears
tacitly to accept that the members involved in hearings cannot also be
involved in the initial assessment or the review of a particular
allegation.

Public access to information on decisions on initial assessments
of allegations and reviews

Q8. Do you agree with our proposal that the initial assessment of
misconduct allegations and any review of a standards
committee’s decision to take no action should be exempt from the
rules on access to information?

A8. We agree that the initial assessment and review functions
should be conducted without press and public access. As the
Department points out, publication of the agenda and reports 5 clear
days in advance gives rise to prejudicial publicity on allegations which
may have no substance. We would however suggest that the
processes be exempted from all access to information rules, but that
the fact of the meeting should still be publicised in the normal way
under Section 100B of the Local Government Act 1972 together with
an agenda which does not disclose the name of either complainant or
member. The fact of the meeting will be disclosed on room booking
sheets anyway, so it seems better not to try to conceal it.

Practical experience from conducting role-play simulations of the local
first sieve exercise has demonstrated that it is much easier to conduct
without press and public attendance. The member concerned would
have a prejudicial interest, which would lead to imbalance if the
complainant could attend, albeit with no right of audience, but the
member could not. The initial assessment process is in any case not a
finding of breach or no breach.
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As a further point, we would request that the Regulations and
Guidance enable the Standards Committee to group allegations
together for joint investigation. We have found that an authority may
receive a number of allegations against a particular member, each of
which may not merit investigation, but which together indicate a serious
course of conduct amounting, for example, to bullying (see APE case
decision number 322, Councillor Janik at Slough Borough Council as
an example of a number of minor events amounting to serious
bullying). If each case has to be dealt with separately, then such cases
will be missed. But if the Committee can instruct that they be taken
together and be subject of a single investigation, and of appropriate a
single hearing, they can be dealt with much more appropriately. This
goes back to the issue of admission of press and public, as a
Committee undertaking initial assessment in public will be constrained
to taking each item of business separately, taking a discreet decision
on each item, whereas a Committee undertaking the same task in
private can go back over its initial reaction in the light of later items on
the same agenda.

We do still have an outstanding issue in that there is no statutory
confidentiality for Monitoring Officer reports, and particularly draft
reports, unlike the position for Ethical Standards Officers’ report. We
request that the opportunity be taken to remedy this omission and bring
local investigation reports into line with national reports.

5.9 Criteria for the Standards Board to consider when making a
decision whether or not to exercise its reserve powers to
intervene and suspend a Standards Committees powers to make
initial assessments

Q9. Have we identified appropriate criteria for the Standards
Board to consider when making decisions to suspend a standards
committee’s powers to make initial assessments? Are there any
other relevant criteria which the Board ought to take into
account?

A9. The suspension of an authority’s statutory powers is a grave
matter. In relation to the process outlined in paragraph 43 of the
consultation paper the notification should specify the particular areas of
concern and set out what needs to be done to remedy the situation.
The standards committee should then be allowed a period of time to
comply and a formal inspection should then be carried out if the
Standards Board still had concerns. These processes should be
specifically included in the Regulations to be made.

The Standards Committee is concerned that a number of the criteria
set out in the consultation paper would require the Standards Board to
make subjective judgments as to the whether the number of successful
requests to review an assessment is ‘disproportionate’; whether
‘reasonable’ timescales have been breached; whether duties have not

JAN/08 ST9267
STANDARDS COMMITTEE

24 JANUARY 2008
Page 11



5.10

5.11

been carried out ‘expeditiously’; and whether there has been ‘repeated’
failure to submit returns.

Indeed the suspension of an authority’s statutory powers due to a
failure to submit periodic returns seems disproportionate in the
extreme. The consultation paper makes no mention of any appeal
mechanism which should also be addressed.

Recovery of charges from Standards Committees which have had
their initial assessment functions suspended

Q10. Would the imposition of a charging regime, to allow the
Standards Board and local authorities to recover the costs
incurred by them, be effective in principle in supporting the
operation of the new locally-based ethical regime? If so, should
the level of fees be left for the Board or authorities to set; or
should it be prescribed by the Secretary of State or set at a level
that does no more than recover costs?

A10. The handling and determination of conduct allegations is an
expensive process, and the additional funding available from the
Department will not cover the exira costs to be met by individual
authorities. It would be unfortunate if an authority were to elect to fail to
perform this function out of consideration of costs, and on that basis a
system of recharging would appear to be sensible. However, any such
system must be simple, so that it does not absorb in administrative
costs any benefits which it might confer. For that reason a scale of
charges for the initial assessment, review and hearing would seem to
be appropriate. However, there are very substantial variations in the
costs of investigations, from £5,000 to £50,000, and we consider that
actual cost recharge for investigations would be appropriate.

Joint working arrangements with other authorities

Q11. Would you be interested in pursuing joint arrangements with
other authorities? Do you have experience of joint working with
other authorities and suggestions as to how it can be made to
work effectively in practice? Do you think there is a need to limit
the geographical area to be covered by a particular joint
agreement and, if so, how should such a limitation be expressed?
Do you agree that if a matter relating to a parish council is
discussed by a joint committee, the requirement for a parish
representative to be present should be satisfied if a representative
from any parish in the joint committee’s area attends?
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A11. To date, Ryedale’s Standards Committee has not expressed
any interest in pursuing joint working arrangements and has no
experience of joint working.

As the declared purpose of the new conduct regime is local
determinations and local ownership, as well as local accountability, it is
difficult to justify the principle of not having some geographical limit.
This could, for example, be specified by reference to county
boundaries.

If local circumstances, however, favour joint working (for example,
inability to recruit sufficient independent members) then Ryedale’s
Standards Committee would favour the regulations enabling such
matters to be agreed between authorities under arrangements
analogous to those made under section 101 of the Local Government
Act 1972. This would include authorities agreeing the precise
requirements for a parish representative to be present.

We are concerned that the power to form Joint Committees contained
in Section 189 of the 2007 Act may not enable authorities to form joint
committees for only part of their standards functions, such as for the
initial assessments but not for the hearings. Section 53 of the 2000 Act
provided for each authority to establish a committee which is to have
the functions defined by the Act — in other words to discharge the
whole of the standards function for that authority. There is no power for
an authority to form two or more standards committees and to divide
the functions between those two committees. Section 189(1) and (2) of
the 2007 Act provide for regulations to enable two or more authorities
to form a joint committee, and arrange for this joint committee to
exercise ‘“relevant functions”, which comprise the functions conferred
on the Standards Committee of each of the participating authorities.
We would seek your confirmation that this means that the Joint
Committee can be given some, but not all, of the standards functions of
the participating authorities.

Provided that that hurdle is overcome, we consider that the facility to
form joint committees, and for those joint committees to form joint sub-
committees to undertake particular functions, would be very welcome.
We can see a very strong case for regional groupings of Police and
Fire Authorities, each of which has a Standards Committee but in
respect of whose members there are very few complaints, and
accordingly we would consider that a geographical limit would be
inappropriate, but that this should be left to what authorities consider
would be effective for the discharge of these functions.

We consider that it is much more likely that authorities will agree joint
arrangements for initial assessments and reviews, but less likely for
actual hearings. Such joint arrangements can be very effective in
sharing the workload and minimising the call on each authority for
members, and Independent Co-opted Members. However, if we are
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trying to keep the size of such joint sub-committees down to a
reasonable size, there is no mechanism at present to have “occasional”
parish members, who are or are not entitled to participate according to
the identity of the authority that the member against whom the
allegation has been made. The alternative would be to include a parish
member for the areas of each of the patrticipating principal authorities,
which would mean too large a Joint Sub-Committee if it were not to be
dominated by parish councillors.

5.12 Proposals to extend the range of the sanctions available to a case
tribunal of the Adjudication Panel

Q12. Are you content that the range of sanctions available to case
tribunals of the Adjudication Panel should be expanded, so the
sanctions they can impose reflect those already available to
standards committees?

A12. We support this change. It is sensible that case tribunals should
have available to them the full range of sanctions available to
Standards Committees. The same should apply to Appeals Tribunals.

In the spirit of delegation, we would ask you to consider a amendment
to the remit of Appeals Tribunals under Regulation 13 of the Local
Determination Regulations, to make it clear that an Appeals Tribunal
should not re-conduct the hearing and substitute its discretion for that
of the Standards Committee, but should only overturn the decision or
part of the decision of a Standards Committee where it is of the opinion
that that decision was either outside the powers of the Standards
Committee or was unreasonable. If we are going to trust Standards
Committees with more cases and more powers, they cannot operate if
their decisions are to be overturned too frequently because the
Appeals Tribunal comes to a different value judgement.

5.13 Proposals to give ethical standards officers employed by the
Standards Board power to withdraw a case from the Adjudication
Panel

Q13. Do you agree with our proposals for an ethical standards
officer to be able to withdraw references to the Adjudication Panel
in the circumstances described? Are there any other situations in
which it might be appropriate for an ethical standards officer to
withdraw a reference or an interim reference?

A13. We agree with this proposal to enable an Ethical Standards
Officer to withdraw a case from the Adjudication Panel where there has
been a material change in circumstance since the original decision was
taken to refer the matter.
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We also agree that the decision of a case tribunal to suspend a
member should be effective upon the decision of the case tribunal,
rather than having to be referred to and actioned by the authority’s
Standards Committee.

5.14 Issuing dispensations to allow Councillors to participate in
meetings so as to preserve political balance

Q14. Have you made decisions under the existing dispensation
regulations, or have you felt inhibited from doing so? Do the
concerns we have indicated on the current effect of these rules
adequately reflect your views, or are there any further concerns
you have on the way they operate? Are you content with our
proposals to provide that dispensations may be granted in
respect of a committee or the full council if the effect otherwise
would be that a political party either lost a majority which it had
previously held, or gained a majority it did not previously hold?

A14. Ryedale District Council’s Standards Committee has not granted
any dispensations to District Councillors. We agree that Regulation
3(1)(a)(i) of the Dispensations Regulations should be clarified to ensure
that it relates to the position where half of the members of a decision-
making body who would, apart from the prejudicial interest, have been
entitled to vote on the particular matter, are required by such prejudicial
interest to withdraw.

We would draw to your attention the current difficulty that a request for
a dispensation must be made by an individual member, but in that
application the member must evidence that more than half of the
decision-making body are precluded from participating on the particular
item.

On Regulation 3(1)(a)(ii), providing for a dispensation where the
authority is unable to comply with its duty to secure proportionality, we
would ask the Department to address the issue that, as presently
drafted, this only applies when the Council is appointing a Committee,
or a Committee is appointing a Sub-Committee, as proportionality
relates to the composition of the members of the Committee as
appointed, rather than those who attend and vote on any particular
occasion. Accordingly, if this provision is to be amended to give effect
to the Department’s intention as set out in the Consultation Paper, it
must apply where “such members of the decision-making body would
be precluded from voting on the particular matter by reason of
prejudicial interest, that the number of members of a party group which
has a majority of the total membership of that decision-making body
and who are not so precluded from voting on the matter do not
comprise a majority of the total number of members of that decision-
making body who are not precluded from voting on that particular
matter.”
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5.15

We would ask that the same power of dispensation be applied to Sub-
Committees as to Committees.

We would ask whether the dispensation must be limited to that number
of members of the majority party necessary to re-establish a bare
majority for the majority party, or should apply to all members of the
majority party. We are of the opinion that a relaxation which enables
only members of the majority party to vote where they have clear
prejudicial interests is likely to give rise to considerable resentment
among members of minority parties subject to similar or lesser
prejudicial interests, and accordingly that in such circumstances all
members with prejudicial interest should be given a dispensation
irrespective of party.

We note that, even if the proposal overcomes the issue of prejudicial
interests, it is likely that in many cases the particular members’
participation in the decision may give rise to allegations of apparent
bias and/or predetermination. As the participation of these members
will in all probability (indeed is intended to) alter the outcome of the
Committee’s decision, the members with prejudicial interests are likely
to be precluded from participating because their participation is likely to
vitiate the decision of the Committee.

The granting and supervision of exemptions of certain local
authority posts from political restrictions

Q15. Do you think it is necessary for the Secretary of State to
make regulations under the Local Government and Housing Act
1989 to provide for authorities not required to have standards
committees to establish committees to undertake functions with
regard to the exemption of certain posts from political
restrictions, or will the affected authorities make arrangements
under section 101 of the Local Government Act 1972 instead? Are
you aware of any authorities other than waste authorities which
are not required to establish a standards committee under section
53(1) of the 2000 Act, but which are subject to the political
restrictions provisions?

A15. We suggest that it may not be possible for waste disposal
authorities to use Section 101 of the Local Government Act 1972 to
arrange for the function of granting exemptions from political
restrictions to be discharged by another authority. Section 202 of the
2007 Act (inserting a new Section 3A to the Local Government and
Housing Act 1989) confers this power specifically on the Standards
Committee of each authority. For waste disposal authorities, which do
not have standards committees, this purpose is simply frustrated and
the power is therefore not so conferred, and so cannot be transferred
by the authority. Rather than cause waste disposal authorities to
establish Standards Committees simply for this one very occasional
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5.16

purpose, would it not be more cost effective as and when legislative
opportunity arises to provide that the new Section 3A shall apply to
authorities without Standards Committees so as to confer the function
on the authority rather than on such a Standards Committee?

Effective date for the implementation of the reformed conduct
regime

Q16. Do you agree with our proposal to implement the reformed
conduct regime on 1 April 2008 at the earliest?

A16. No. There is no obvious reason to set such an ambitious and
challenging timescale. The recent experience of trying to rush through
the introduction of the revised Members Code has shown that this is
bad practice and does not allow for proper consideration of draft Rules
and Regulations, or the issuing of accompanying Guidance.

It is suggested that 1st June 2008 would be more achievable, and it is
considered more sensible to implement the new regime at the start of
the Municipal Year rather than the end of one so that the proper
appointments to Committees can be made by Annual Council and
there is time to recruit additional independent members of Standards
Committees, and increase the size of the Committees, if necessary.

Further, in order to enable local capacity to be built up, the new
conduct regime could be put in place by 1st June 2008 with a duty on
each authority to adopt its provisions within 6 months thereafter so that
the regime was fully in place by 1st January 2009. This would be
analogous to the provisions relating to the introduction of the code of
conduct as set out in section 51 of the Local Government Act 2000.
However, whilst the issues which are the subject of this consultation
are important, there remain a substantial number of other matters and
much detail which will need to be resolved by the final Regulations and
Guidance, and it is equally important that sufficient time is allowed for
proper consultation on the draft statutory instruments and draft
guidance. Given that a statutory instrument has to be laid before
Parliament for at least 6 weeks before it takes effect, the proposed
implementation date of 1% April 2008 leaves only one week for any
issues raised in response to this consultation to be taken into account
in the drafting of the statutory instruments, let alone consultation on the
draft regulations and draft guidance. Further, as the proposed changes
will require the recruitment of additional Independent Co-opted
Members to Standards Committees, which many authorities undertake
through a public advertisement and appointment procedure, many
authorities will not be in a position to undertake these new functions
from 1% April. Experience of past changes to the system, and
particularly changes to the Code of Conduct, underline how important it
is to get these changes right first time, with the benefit of full
consultation, rather than to rush half-considered changes into effect.
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6.0

7.0

8.0

In this context we must remark that the current consultation allows only
some 6 weeks for response, whereas the Code of Conduct on
Consultations which has been adopted by the Government prescribes
that consultation shall allow a minimum of 12 weeks for written
consultation at least once during the development of the policy. That
commitment has clearly not been met by the Government in this case.

At the same time, there is a need for changes to the Code of Conduct
itself, amongst other things to pick up infelicities in the present Code, to
deal with Ward Councillor decision-making and to reconcile the Code
and the new Act on the application of the Code to private life. No
proposals for such changes have yet emerged for consultation. It would
be sensible to introduce the changes to the Code at the same time as
changes to the system for enforcing the Code. Accordingly, the
proposed implementation date of 1% Aprii 2008 now appears
unrealistic.

FINANCIAL IMPLICATIONS

There may be some increased costs to the authority associated with
carrying out additional local filtering hearings, which would be met from
the Standards Committee budget. There may also be additional costs if
required to carry out hearings on behalf of a neighbouring authority,
although the consultation paper also makes proposals on how some of
these costs might be recharged to the appropriate Local Authority if it is
a result of a suspension of their powers.

RISK ASSESSMENT

The Standards Board for England will have reserve powers to
intervene and suspend the powers of a Standards Committee where an
authority regularly fails to achieve the minimum requirements for
Standards Committees.

CONCLUSION

The Council Solicitor be authorised to respond to the Consultation
Paper along the lines indicated, subject to any additional comments of
Members.

Background Papers:

DCLG Consultation Paper - ‘Consultation on Orders and Regulations Relating
to the Conduct of Local Authority Members in England’, January 2008.

JAN/08 ST9267

STANDARDS COMMITTEE
24 JANUARY 2008

Page 18



OFFICER CONTACT:

Please contact Anthony Winship, Council Solicitor,
if you require any further information on the
contents of this Report. The Officer can be
contacted at Ryedale House, Telephone 01653
600666 ext. 267 or e-mail:
anthony.winship@ryedale.gov.uk
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